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Presidents eddage 


Pursuant to amendments to the Constitution and By-laws effected at the 
delightful Hollywood Beach Convention last month, the terms of your new 
officers began immediately upon adjournment of the Convention instead of 
July 1st. Hence, we are now beginning the Forty-second year of the Florida 
State Bar Association. The names of your new Board of Governors appear 
at the heading of this page. These are the individuals who are charged with 
the management of the business and affairs of the Association and are the 
direct representatives of all the members within each Judicial Circuit. 


The Committee assignments will be announced in the June issue, and all 
members are urged to send immediately to me the Committee assignments 
which they desire. The assistance of all members of the Board of Governors 
in this regard will be greatly appreciated. The sooner these committees are 
appointed and begin to function, the more we may expect to accomplish. 


The Convention held last month saw in attendance more members of this 
Association than ever before; the number of members throughout the State 
is the largest in our history; and due primarily to the aggressive and able 
leadership of the retiring administration your new officers take over the 
Association with the ground work thoroughly laid for the most successful 
year we have ever had. To accomplish this, we must have the active coopera- 
tion and support of the entire membership. You are urged again to send in 
all suggestions or criticism which you may have, to the end that we may 
aggressively pursue our contemplated program for the continued progress and 
betterment of our Association and thus justify our rightful position of dignity 
and respect in society as the sole and indispensable chain which links our demo- 
cratic government to its citizens. 

ROBERT J. PLEUS, President. 
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FLORIDA STATE BAR ASSOCIATION 


STANDING COMMITTEES UNDER ARTICLE VII, AS AMENDED: 


A Committee on Civil Procedure. 
A Committee on Criminal Law and Procedure. 


. A Committee on Probate and Guardianship Law. 
. A Committee on Unauthorized Practice of Law. 


A committee on Legal Education and Admission to the Bar. 
A Committee on Professional Ethics and Grievances. 


3 
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7. A Committee on American Citizenship. 
8. A Committee on Legislation. 

9. A Committee on Memorials. 

10. 
11 
12 
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A Committee on Publications. 


. A Committee on American Law Institute. 


A Committee on Public Relations. 


. A Past Presidents’ Committee composed of all past Presidents of 


14. 


the Association. 
A Committee on Law Reporting. 


SPECIAL COMMITTEES: 


A Committee on New Constitution for Florida. 


. A Committee on Juvenile Delinquency. 


A Committee on Bar Integration. 

A Committee on Married Women’s Rights. 

A Committee on Legal Service to the Armed Forces. 
A Committee on Legal Institutes. 


A Committee on Oil and Gas Rights. 
. Representatives to Conference of Judges of the Fifth Judicial 


Circuit. 


. Committee on Federal Taxation. 


Committee on Evidence. 


. Committee on Membership. 


Supreme Court Building Committee. 

Committee on Statutory Revision. 

Committee on Administrative Law. 

Committee on Cooperation with Law Schools. 

Committee on Cooperation with Inter-American Bar Association. 


. Committee on Uniform Sales Act. 
. Committee on Uniform Partnership Act. 


Committee on Lawyers’ Title Guaranty Fund. 
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FLORIDA CURATIVE STATUTES 


Synopsis of Lecture by Wm. H. Rogers, of the Jacksonville Bar, before 
the Legal Institutes Held by the Florida State Bar Association 


So-called curative statutes relating to real estate titles fall into three general 
classes: (1) Outright retrospective validations of existing title defects; (2) 
the setting up of new limitations upon attacks of defective acts; and (3) modi- 
fications of the effect of the recording act as constructive notice. By and large 
surative statutes are retrospective in effect, although some few have a prospec- 
tive aspect and others are both retrospective and prospective. It must be kept 
in mind that retrospective legislative enactments are inefffective when in 
violation of the due process clauses of the State and Federal Constitutions, 
and in Florida, when in violation of Section 33, Article III, of the Florida 
Constitution which prohibits reducing “the time within which a civil action 
may be commenced” on an existing cause of action. 

Time will not permit of a discussion of the constitutional validity of the 
numerous Florida curative statutes. Each attorney will have to give considera- 
tion to same as occasion arises. This discussion will of necessity be limited to 
a general outline of the various curative statutes and their import. However, 
it should be stated that it is well established constitutional law (under the 
due process clause) that a legislature is competent to validate by retrospective 
enactment invalidities resulting from failure to conform to formalities imposed 
either by legislative enactments or by common law. 

FIRST: Section 694.01, Florida Statutes, enacted in 1823, validates all 
real estate transfers undertaken to be made between January 17, 1817 and 
October 1, 1822 (if made upon a good consideration and recorded prior to 
December 25th, 1823) even though not executed in accordance with the for- 
malities of the Spanish law. 

Today this statutes, because of the curative effect of the lapse of time, is 
of little more than historical interest. 

SECOND: Section 694.02, Florida Statutes, enacted in 1835, validates all 
transfers of real estate made by married women (joined by their husbands) 
prior to February 14, 1835, even though such conveyances were not “by fine 
as at common law.” The same statute abolished prospectively conveyances by 
fines and common recoveries (Sec. 689.08 Florida Statutes). 

This statute will hardly every serve any useful purpose for title examiners. 
Very few titles are now examined back to the year 1835. 

THIRD: Section 694.03, Florida Statutes, enacted February 20, 1875, vali- 
dates conveyances of real estate and relinquishments of dower by married women, 
executed prior to February 20, 1875, by an attorney in fact. The same statute 
authorized future conveyances and relinquishments by married women by an 
attorney in fact (Sec. 693.14 Florida Statutes). 

Note: Cf. Section SIXTH, infra. 


FOURTH: Section 694.07, Florida Statutes, enacted in 1899, validates 
the titles of grantees from railroads which had received grants of lands in 
aid of railroad construction under (1) State statute or (2) Federal statute. 
Why such a statute happened to be enacted by a legislature supposedly domi- 
nated by the powerful railroad lobby of that time is of no present concern. 
However, the statute put at rest numerous irregularities and uncertainties 
which inhered in such titles. 

FIFTH: Section 695.05, Florida Statutes, enacted in 1931, validated real 
estate transfers to corporations, even though the acknowledgement of the 
grantor was taken before a corporate officer, stockholder or other person 
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interested in the corporate grantee. Subsequent amendments advanced the date 
of validation until the 1941 Legislature validated all such prior acknowledge- 
ments, and expressly authorized such acknowledgements prospectively. 

The one-year saving clause having expired, all such titles are now at rest. 

SIXTH: Section 708.09, Florida Statutes, enacted in 1943, prospectively 
authorizes married women to execute to their husbands powers of attorney to 
execute conveyances (including estates by the entirety) in the names of the 
married women. Section 708.10, a part of the same enactment, excludes con- 
veyances of homestead property under such powers of attorney. This 1943 
enactment validates previously executed powers of attorney by the wife to the 
husband and conveyances executed thereunder. 

Caution: Does this statute authorize a married woman to grant to her 
husband power to execute a relinquishment of dower? The statute does not 
say so in so many words. Section 693.14 (Supra), enacted in 1875, authorized 
married women to make (1) conveyances and (2) relinquishments of dower by 
attorneys in fact; but that section did not specifically nominate husbands as 
authorized attorneys in fact. Until the Supreme Court passes on this question, 
I would take the only safe position and decline to pass relinquishments of 
dower executed in the name of a married woman by her husband as her 
attorney in fact. 

SEVENTH: Section 693.03, Florida Statutes, as amended in 1943, elimi- 
nates the requirement of so-called separate acknowledgements by married 
women. The 1943 amendment also validates all prior defective separate ac- 
knowledgements by married women. 

This section supersedes Section 694.04, which, to a limited extent, validated 
defective separate acknowledgements by married women prior to July 1, 1941. 

EIGHTH: Section 694.08, Florida Statutes, enacted in 1925 and amended 
‘in 1941, must be read in connection with Section 95.26 Florida Statutes, enacted 
in 1943. These two enactments are aimed to cure the same defects, but they 
are not identical. They are cumulative. 

Section 694.08 provides that deeds and powers of attorney, recorded for at 
least seven years prior to July 1, 1941, are validated despite lack of seals, lack 
of witnesses, defects in acknowledgement or relinquishment of dower, provided 
there has been one or more subsequent conveyances. 

Section 95.26 provides that if deed or will, purporting to convey or devise 
real property, is of record for ten years, it shall be held good and sufficient 
despite lack of seals, lack of witnesses, defects in acknowledgement or re- 
linquishment of dower. 

Neither of these two statutes applies in cases of fraud or adverse possession. 

NINTH: Section 95.22, Florida Statutes, originally enacted in 1925 and 
amended in 1941, provides that if one or more persons convey lands, purporting 
to be the sole heirs or devisees of a decedent, no other heir or devisee may 
recover the property after seven years from the record date of the deed. 

The statute is qualified by two provisos: (1) It does not apply in cases 
where the names of all the heirs or devisees are disclosed in the probate pro- 
ceedings of the decedent in the County Judge’s office. (2) Minors have two 
years after attaining their majority to question such deeds. 

The original enactment in 1925 prescribed a period of 20 years; the 1941 
amendment reduced same to 7 years. 

Here we have an instance of a statute lessening the time within which 
a civil action may be commenced. This is proscribed, by Section 33, Article 
III of the Constitution, as to existing causes of action. It is my view that 
causes of action in existence in 1941 will be controlled by the 20 year period 
and those arising thereafter by the 7 year period. 
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TENTH: Section 95.21 Florida Statutes, originally enacted in 1879 and 
amended in 1941 and again in 1945, provides that three years’ possession, 
under a deed by an executor, administrator or guardian, bars all claims of 
heirs, devisees or wards, except in cases of fraud. The section further provides 
that anyone who has received his share of the proceeds of such a sale may not 
question same. 

The original enactment prescribed five years’ possession. The amendment 
in 1945 reduced same to three years. The original enactment, as construed by 
the Supreme Court, was so circumscribed as to be virtually ineffective. The 
1941 amendment undertook to obviate the Court’s constructions and render the 
statute really effective. 

Here again the 1945 Legislature undertook to lessen the time within which 
a civil action may be brought. As to then existing causes of action it is in 
contravention of Section 33, Article III of the Constitution. Accordingly, causes 
of action in existence in 1945 must be governed by the 5 year period and only 
those arising thereafter by the 3 year period. 


ELEVENTH: Sections 95.28 to 95.34 inclusive, Florida Statutes, enacted 
in 1945, purport to bar the foreclosure of old mortgages, thus eliminating 
them as clouds. This statute provides: 

(1) That the lien of a mortgage expires 20 years from its maturity as 
shown by the record; 

(2) Or 20 years from the date of the mortgage if the maturity thereof 
is not disclosed by the record; or 

(3) If there is a written extension of the mortgage recorded, then the lien 
will expire 20 years from the extended maturity or 20 years from the date of 
the extension in cases where the record does not disclose the extended maturity. 

(4) That the 20 year period runs from the maturity of the last instalment 
when the same appears of record in the mortgage or in the extension. 

(5) That non-residence, disability, partial payment or other operation of 
law does not impair the limitation of this statute. 

(6) That the statute does not apply to railroad and public utility mort- 
gages and trust deeds, nor to statutory nor mechanics’ liens. 

The statute purports to become effective May 4, 1946, as to mortgages 
in existence May 4, 1945. 


As regards mortgages in existence at the date of this enactment, consti- 
tutional questions arise for consideration under Section 33, Article III of the 
Florida Constitution. Some lawyers consider that this statute is not in con- 
travention of Section 33, Article III; other lawyers think that it is. The argu- 
ment that the statute is not within the constitutional limitation is that the 
statute does not lessen the 20 years statute of limitations on mortgages (sealed 
instruments) but merely repeals certain decisions holding that partial pay- 
ments toll the statute. It seems to me that this argument overlooks the very 
broad language of Section 33. There are also other arguments pro and con. 
However, until the Supreme Court settles this question definitely, I should 
advise caution in applying this statute until May 4, 1965. 

TWELFTH: Section 196.12 Florida Statutes, enacted in 1939, limits the 
validity of privately held tax sale certificates to twenty years. This section 
does not apply to Murphy titles. The statute contained the requisite saving clause, 
which expired in 1940. 

The statute further provided that tax sale certificates already 20 years old 
in 1939, when the Act was passed, might be sold to private owners and such 
purchasers should have five years more to enforce same. The statute also 
provided that tax sale certificates which would become 20 years old after the 
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statute was passed might be sold and the purchaser would still have 5 years 
more to enforce same. 

In 1947 the Legislature, by Chapter 23,828, cancelled all tax sale certificates 
then 20 years old. This act does not adversely affect 20 year old tax sale 
certificates in cases where proceedings are pending to enforce same by January 
1, 1948. 

This act further directs the clerks of the circuit court to make note of 
cancellation of all such tax sale certificates on his record. The act also purports 
to cover city tax sale certificates as well as state tax sale certificates. But 
obviously the clerk of the circuit court can hardly note legislative cancellation 
of city tax sale certificates which are not of record in his office. 

Prior to this enactment there was no limitation upon the enforcement of 
tax sale certificates (except those few which were cut off by the two year 
provision of the Murphy Act, Chapter 18,296, Laws of 1927). Accordingly, 
under settled Florida decisions, the setting up of this new limitation did not 
violate Section 33, Article III, of the Constitution. 


THIRTEENTH: Sections 196.09 to 196.11 inclusive, Florida Statutes, en- 
acted in 1927, provide that no suit may be brought by a former owner (or his 
assigns) against the holder of a tax deed (or his assigns) if the holder of the 
tax title has paid the taxes on the property for 20 successive years. These 
sections are applicable even where legal title had not been patented by the 
' United States or conveyed by the State. These sections are inapplicable if 
the former owner continues to hold possession for one year after issuance of the 
tax deed. They are also inapplicable against persons under disability to sue 
“until one year after the removal of such disability.” 

These sections provide that if the tax title holder sues to quiet title, the 
former owner, or assigns, may defend only on the ground that the taxes for 
which the tax deed issued had been paid. 

In many counties it is difficult and expensive to find the tax collector’s 
copies of tax receipts for a 20 year period. 

The statutes discussed in the two succeeding topics overlap this topic and 
may afford an easier and more adequate remedy for the tax title holder. 


FOURTEENTH: Section 95.23 Florida Statutes, enacted in 1925, provides 
that, after the lapse of twenty years from the record of any deed, no person 
shall assert a claim to the lands conveyed thereby against the grantee therein 
or those holding under him, and that such a recorded deed shall be effectual 
against all persons who have not meantime asserted an adverse claim of record. 

The very broad scope of this enactment made it a foregone conclusion that 
the Supreme Court would, by construction, engraft exceptions. This it has 
done. It has held that the statute does not apply to forged deeds; also that it 
does not apply where a beneficiary undertakes to convey lands title to which 
is vested in her trustee. 

On the other hand, the Supreme Court has held the statute applicable to 
a recorded deed which was invalidly acknowledged, and also to an invalid 
deed of homestead property made by a husband to his wife through a straw man. 

It is the personal opinion of the writer that this statute will probably be 
held not to apply to a deed made by a stranger to the title, but that it will be 
held to apply to defective deeds, to deeds subject to claims of invalidity between 
the parties, also to tax deeds and to pre-existing defects in the chain of title. 

FIFTEENTH: Section 192.48 Florida Statutes, enacted in 19438, provided 
a six-months’ limitation, after the record of a deed by the Trustee of the 
Internal Improvement Fund covering a Murphy title, within which to question 
same. This statute, because of its peculiar phraseology, seemingly had a very 
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narrow scope. It did not purport to bar attacks on the validity of the tax title 
held (and conveyed) by the Trustees under the Murphy Act. It was apparently 
aimed only at the mechanics of the Trustees’ sales. 

In the 1947 Legislature, House Bill No. 8 was introduced to amend Section 
192.48 and extend its scope so that it would cover defective Murphy titles as 
well as those which were defectively sold and conveyed by the Trustees and 
their agents. The time limited was extended from six months to one year. 
This bill was radically amended in the House. The title was changed and 
sub-sections (2), (3), (4) and (5) were added. As amended, it became 
Chapter 23,827, Acts of 1947. 

Sub-section (1) limits attacks on Murphy titles emanating from the Trustees 
to one year after the record of the Trustees’ deeds, except in cases where the 
lands involved were (a) not assessed or (b) the taxes “not due” (presumably 
meaning exempt) or (c) the taxes had been paid. 

Sub-section (2) applies the same limitation to all other deeds of lands 
consequent upon tax enforcement. This is entirely new. 

Sub-section (3) is presumably intended as the constitutionally requisite 
saving clause as to prior transactions. But strangely enough it extends the 
one year saving clause only to transactions “within the past five years.” As 
to those the statute is constitutionally sufficient; but not as to transactions 
more than five years old, of which there were many between June 9, 1939 and 
May 27, 1942. 

Sub-section (4) purports to set up a new three-year limitation for Murphy 
title and other sorts of tax title holders to sue for possession. Aside from other 
constitutional questions, this sub-section is probably unconstitutional because 
plainly not comprehended in the title of the Act. 

Sub-section (5) substantially reiterates, in different language, the exceptions 
embodied in sub-section (1). 

A serious question has been raised as to the constitutionality of sections 
(1) and (2) under Section 16, Article III of our Constitution, because of the 
phraseology of the title to the act. A careful study of the Florida decisions 
leads me to the belief that Sub-sections (1) and (2) are probably validly 
comprehended by a sufficient title and effective (except as to Murphy titles 
and tax titles originating prior to May 27, 1942). However it can not be 
asserted that the question is free from doubt. 

All questions of the sufficiency of the title to this enactment will be 
obviated when the 1949 Legislature enacts the 1949 Supplement to the 1941 
Statutes (assuming that the substance of Chapter 23,827 is incorporated 
therein). 

SIXTEENTH: By Chapter 24,307, the 1947 Legislature expressly vali- 
dated all conveyances of lands theretofore made by (a) counties, (b) county 
commissioners, (c) school boards, (d) bond trustees and (e) supervisors of 
special improvement districts. 

See also a similar prior statute, enacted in 1929, now Section 694.11 Florida 
Statutes. 

Chapter 23829, a companion measure, prescribes the requirements for future 
sales and conveyances by county commissioners. 

SEVENTEENTH: Section 694.06, Florida Statutes, originally enacted in 
1901, and reenacted as part of the Florida Statutes, 1941, validates all deeds 
made by the State Board of Education. Presumably this section is now effec- 
tive as to all such deeds down to the year 1945. 

EIGHTEENTH: Section 695.20, Florida Statutes, enacted in 1941, pro- 
vides that recorded contracts for purchases of lands, made prior to January 
1, 1930, and requiring the purchase price to be paid within ten years, shall no 
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longer constitute constructive notice unless, within six months from April 
26, 1941, the purchaser procures and records a deed or other writing recog- 
nizing the contract, or sues to enforce the contract. 

The 1947 Legislature, by Chapter 24,292, enacted another similar statute 
relating to recorded contracts, executed prior to July 1, 1927, where the contract 
does not specify a final maturity date. 

These two statutes are helpful; but they are very limited in scope and 
will not cover many cases which really ought to be covered. There should be a 
more general statute on the subject. 

NINETEENTH: Section 689.11, Florida Statutes, as amended in 1941, 
enacted prospectively that a wife might deed lands directly to her husband, 
as if the parties were not married. The amendment validated all such prior 
deeds (with a one-year saving clause, now expired). 

The original enactment in 1903 authorized prospectively married men to 
convey directly to their wives, and also validated all such prior deeds. 

Obviously this statute can not apply to deeds by the head of the family of 
homestead property, in cases where there are children. 

TWENTIETH: Section 695.01, Florida Statutes, as amended in 1941, 
enacted prospectively and retrospectively (with a one-year saving clause) that 
grantees by quitclaim should be deemed to be bona fide purchasers within the 
protection of the recording act. 

Prior to the 1941 amendment grantees by quit-claim had no protection under 
the recording act against outstanding unrecorded rights of third parties, al- 
though grantees by warranty deed from a prior grantee holding by quit-claim 
were protected. 

This amendment brought the Florida law in line with the very great weight 
of authority throughout the country. 

TWENTY-FIRST: Section 694.12, Florida Statutes, enacted in 1931, vali- 
dates both prospectively and retrospectively, deeds, etc., to corporations, despite 
misnomer of the corporation. 

In this connection, see also Section 610.26, Florida Statutes, enacted in 
1868, to the same effect. 

TWENTY-SECOND: The writer confesses that he has probably missed 
some other curative statutes. They are difficult to find in the books, for they 
are widely scattered throughout the statutes and difficult to locate in the index. 

It is obvious from the foregoing that the enactment of curative statutes 
in Florida has been a sporadic affair, without plan or pattern. These statutes 
are sometimes inconsistent and frequently overlapping. Many of them are 
entirely too limited in scope, and others are really not adequate. 

It is recommended that the State Bar Association (as it partly did in 1940, 
resulting in the enactment of Chapter 20,954, Acts of 1941) undertake to draft 
a comprehensive, consistent and logical enactment adequately covering all 
phases of curative legislation, setting at rest all old title troubles and exorcising 
all title ghosts. 
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TAX ADVANTAGES AND DISADVANTAGES OF 
THE VARIOUS FORMS OF ORGANIZATION 
THAT MAY BE USED TO START 
BUSINESS 


By CHas. A. MOREHEAD of the Miami Bar 
Chairman of the Committee on Federal Taxation 


Attorneys should be aware of the tax advantages and disadvantages of the 
various forms of organization under which a business may be conducted, so 
as to properly advise clients who request them to organize one form or the 
other. The purpose of this article will be to list briefly these advantages and 
disadvantages. 

The Usual and Unusual Forms of Conducting Business: 

The usual forms of conducting a business are: 

1. Corporation. 

2. Partnership. 

3. Sole-proprietorship. 

There are many other available, out-of-the-ordinary forms, some of which 
offer decided tax advantages when applicable. These include cooperatives, per- 
sonal service corporations, charitable foundations, trusts, limited partnerships, 
Western Hemisphere Trade Corporations, China Trade Act Corporations, for- 
eign personal holding companies, joint ventures, etc. An analysis of the advan- 
tages of these somewhat unusual forms is beyond the scope of this discussion. 

We will now discuss the tax advantages and disadvantages of the three usual 
forms of conducting business. 

Advantages of a Corporation. 

The advantages of a corporation, over a partnership or sole-proprietorship, 
are as follows: 

1. Lower Corporate Tax Rates: 

Corporate tax rates are lower. Corporate rates are from 21% to only 38%. 
Individual rates, applicable to partners and proprietors, are from 19% to 864%2%. 
This difference may make possible a considerable tax saving when a sub- 
stantial amount of income is involved. 

2. Pension Benefits: 

The “owners” of a closed corporation (its stockholders) usually serve as 
its officers or employees. So do the owners of a partnership or sole-proprie- 
torship. The “owners” of a corporation can, however, obtain an old age pension 
for them selves, at no present increase in their income taxes, by installing a 
qualified pension or profit-sharing plan in their corporation for the benefit 
of corporate employees, including themselves. Partners and proprietors can’t do 
this, because they are not considered as employees, but solely as owners. (1). 

3. Family Corporations: 

The earnings of a corporate business, which are distributed as dividends, 
may be spread among many family members (wife, children, or others) by 
giving the stock of the corporation to them, thus causing these earnings to be 
taxed in lower brackets. Sole proprietors can’t do this at all, and “family part- 
nerships” have been practically outlawed when created for tax-saving pur- 
poses (2). So some of the advantages of “family partnerships” may be obtained 
by the use of “family corporations”. 

4. Facilitates Estate Planning: 

An individual may considerably reduce his estate taxes by giving a part 
of his property to members of his family during his lifetime. The ease with 
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which corporate stock may be distributed among family members, coupled 
with the perpetual life of a corporation, causes corporations to be preferred, 
for estate planning purposes, over partnerships or proprietorships. In fact, 
such gifts are almost impossible in the case of partnerships and proprietorships. 

5. Accumulated Profit Taxed as Capital Gain upon Liquidation: 

It is possible for the stockholders of a close corporation to be taxed on their 
withdrawal of accumulated corporate profits at low capital gain rates. This 
may be accomplished by liquidating the corporation after it has accumulated 
a large surplus from profits. The difference between the cost of the stock to 
the stockholder and the amount he receives upon liquidation will be taxed to 
the stockholder at low capital gain rates, instead of at the high individual rates 
at which dividends or profits are usually taxed (3). This procedure works 
well when a particular business venture will be completed in a comparatively 
short time, such as, marketing a real estate subdivision, producing a movie, 
erecting a building, etc. A corporation may be formed especially to conduct 
the venture and liquidated upon completion of it, or after a period of profit- 
able operation. This procedure is not limited to corporations formed to conduct 
a particular venture, but is applicable to any corporation. If, however, a cor- 
poration has been operating an established business for a long period of time 
the stockholders should consider whether or not it has acquired “goodwill” 
that will be taxed to its stockholders as part of the value of its assets upon 
liquidation. Partnerships and proprietorships cannot use this procedure, be- 


cause their profits are taxed to their owners in the year they are earned, 
whether distributed or not. 


6. Withdrawal of Profits Tax-Free Upon Stockholder’s Death: 

Upon the death of a stockholder his heirs may receive their share of all 
accumulated corporate profits absolutely free of income tax to them by liqui- 
dating the corporation, or by selling their stock. This is possible because: 

(a) upon the death of a stockholder the cost basis of his stock is 
increased to its market value as of the date of his death (4). This market 
value includes the increase in value of the stock due to large accumu- 
lations of surplus from profits. 

(b) So if the heirs of the stockholder liquidate the corporation, or 
sell their stock, shortly after the stockholder’s death, they will have 
tax to pay, because they will receive from the liquidation, or sale, no 
more than the cost basis of the stock to them, that is, its market value 
at date of death of the stockholder. Thus the accumulated profits of the 
corporation will be distributed to the heirs absolutely free of any tax 

to them. 

The only income tax upon these profits will be the corporate tax which the 
corporation will have paid yearly as the profit was earned. 

7. Dividend Income is 85% Tax-Exempt. 

Corporations pay income taxes on only 15% of the amount of any dividends 
received by them on stock they own in other corporations (5). Partnerships 
and proprietorships must pay income taxes on the full amount of such dividends. 

8. Stockholders Can “Average” Their Earnings: 

Corporate stockholders are not taxed upon profits earned by the business 
in the year it is earned. They can (subject to the unreasonable accumulation 
of surplus statute, IRC 102) defer their tax on corporate profits to a year 
in which their income from other sources is low, simply by not declaring 
dividends until the more favorable year. Thus they may, to a certain extent, 
“average” their earnings to their tax advantage. Partners and proprietors 
can't do this. They must pay .income taxes on the profits of their business, 
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at high individual rates, in the year this profit is earned, whether it is dis- 
tributed to them or not. 


9. Payment of Income Taxes Deferred: 

The “pay-as-you-go” tax plan does not apply to corporations (6). Corporate 
income taxes are not due until March 15th of the year following the year in 
which the profit is earned. Then the corporation can pay the tax in quarterly 
installments without interest, as individuals used to do. So a corporation can 
utilize this tax money to partially finance its operations. Proprietors can’t 
do this. They must “pay as they go”. Partners can do this to a limited extent, 
as hereinafter explained. 

10. Advantages not Related to Taxes: 

Corporations have other advantages over partnerships and proprietorships 
that are not related to income taxes, but should be mentioned here for com- 
pleteness. Among these advantages are: 

(a) Corporate stockholders are not personally liable for the debts of 
the business. Partners and proprietors are. This is an important 
advantage. 

(b) The benefits of social security and unemployment insurance are 
available to stockholders who are employees of a corporation, but not to 
partners or proprietors. 

(c) A corporation is not dissolved by the death of a stockholder. 
Partnerships and proprietorships usually are dissolved upon the death 
of a partner or proprietor unless arrangements have previously been 
made to continue them. This matter is hereinafter discussed. 

Disadvantages of a Corporation. 

The disadvantages of a corporation, as compared to a partnership or pro- 
prietorship, are as follows: 

1. Double Taxation: 


Double taxation is imposed upon corporate profits, but not upon the profits 
of a partnership or proprietorship. The corporation pays a corporate income 
tax upon its profit as it is earned. Another income tax must be paid upon 
this profit by the stockholders (at their individual rates) when it is distributed 
to the stockholders as dividends. This double taxation may be partially avoided 
by: 

(a) Financing the corporation with its interest-bearing bonds, or 
other obligations, instead of all capital stock. (This procedure was dis- 
cussed in detail in “Tax News for Lawyers” in the March, 1948, issue 
of the Florida Law Journal.) 

(b) Paying reasonable salaries to stockholder-employees. 

(c) Not paying dividends, if this can be done without unreasonably 
accumulating surplus. 

(d) Liquidating the corporation or selling its stock, and thus, in effect, 
paying taxes on accumulated corporate profits at capital gain rates 
(Discussed above). 

2. Taxation of Tax-Exempt Income and Capital Gains: 

Certain kinds of income are tax exempt when received by any taxable 
entity, whether it be corporation, partnership, proprietorship or otherwise. 
Examples of such tax-free income are life insurance proceeds, interest on certain 
governmental obligations, certain cancelled debts, proceeds from the sale of 
property at or below cost, etc. Other types of income are taxed to every tax- 
payer at low capital gain rates. A corporation is at a disadvantage as to such 
tax-free or capital gain income, in that when this income is distributed to the 
stockholders as dividends, it loses its preferred tax status, and is usually taxable 
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to the stockholders as ordinary income at their comparatively high individual 
tax rates to the extent that the corporation has a surplus accumulated from 
profits. This disadvantage does not apply to partnerships and proprietorships. 
Partners and proprietors receive the full tax advantage of tax-free or capital 
gain income (7). 

3. Unreasonable Accumulation of Surplus Tax: 

IRC 102 imposes a tax of from 2742% to 3812% upon the profits of a cor- 
poration which unreasonably accumulates its surplus. This restricts, to a certain 
extent, the amount of surplus a corporation can accumulate to protect the 
business in lean years. No such restriction is imposed upon the accumulation 
of surplus by partnerships and proprietorships. However, a new corporation 
will probably not violate this section, because it will usually need its surplus 
to finance its growth. 

4. Personal Holding Company Taz: 

In some corporations (particularly close corporations) there is present the 
danger of being classified for tax purposes as a “personal holding company”, 
as set out in IRC 501-511. A penalty tax of from 75144% to 854% is imposed 
upon the undistributed profits of such companies. A review of the law regard- 
ing personal holding companies is beyond the scope of this discussion. Partner- 
ships and proprietorships cannot be classified as “personal holding companies.” 

5. Disadvantages Not Related to Income Taxes: 

Other disadvantages of a corporation, that are not related to income taxes, 
are as follows: 

(a) Corporations are usually liable for more States taxes than are 
partnerships or proprietorships. Examples: Capital stock tax, franchise 
tax, fees paid to State officials upon forming corporations, etc. 

(b) A corporation is not as simple to operate as a partnership or 
proprietorship. Examples: A corporation must keep minutes of the 
meetings of its stockholders and directors, its business is confined to the 
purposes set out in its charter and by-laws, the powers and duties of its 
officers and directors are prescribed by law, etc. A partnership or pro- 
prietorship is not hampered by such minute regulations. 

Advantages of a Partnership or Sole Proprietorship. 

The advantages of a partnership or proprietorship over a corporation are 
as follows: 

1. Business Losses Deductible from Other Income: 

The business losses of a partnership or proprietorship are fully deductible 
for tax purposes from the individual income of the partners or the proprietor 
(8). This may effect a considerable tax saving. The business losses of a cor- 
poration are not deductible from the taxable income of its stockholders. 

2. Capital Loss Carry-Over: 

If a partnership or proprietorship sustains a capital loss, the partners or 
proprietor may deduct from their ordinary taxable income $1,000 a year of 
this loss for six (6) years. Corporations are not allowed this deduction (9). 

3. Simplicity of Operation: 

A partnership or proprietorship is simpler to operate than a corporation, as 
mentioned above. 

4. Deferred Payment of Taxes of Partner: 

The payment of income taxes by a partner on the profit earned by a part- 
nership may be deferred for approximately one year by selecting a different 
taxable year for the partnership and the partners. For example, if the part- 
nership’s fiscal year ends on January 31st, and the partners are on a calendar 
year basis, profit earned by the partnership for the fiscal year ending January 
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31st, 1948, will not be taxable to the partners until 1948, though earned largely 
in 1947 (10). Corporations may also defer the payment of their income tax, as 
mentioned above, but a sole-proprietor must “pay-as-he-goes”. 

5. No Double Taxation: 

The profits of a partnership or sole proprietorship are not subject to double 
taxation as in the case of a corporation (Discussed above). 

6. Obtain Full Advantage of Tax-Exempt Income and Capital Gains: 

Partners and proprietors obtain the full tax advantage of tax-free or capital 
gain income. Such income is not taxed to partners or proprietors when dis- 
tributed to them, as in the case of corporate stockholders, mentioned above. 

7. No Section 102 Tax: 

A partnership or proprietorship can accumulate its surplus at will. A cor- 
poration is restricted against unreasonably accumulating surplus by IRC 102 
(Discussed above). 

Disadavantages of Partnership or Sole Proprietorship. 

The disadvantages of a partnership or sole proprietorship, as compared to 
a corporation, are as follows: 

1. Higher Individual Tax Rate: 

The main disadvantage of partnerships and proprietorships, as compared to 
corporations, is the fact that the profits of the business are taxed to the part- 
ners and the proprietor at individual tax rates, which are higher than corporate 
tax rates, as discussed above. 

2. Taxation of Undistributed Profits: 

The profits of a partnership or proprietorship are taxed to the partners in 
the year they are earned, whether distributed to the partners or proprietor or 
not. This is not true of corporations, as discussed above. 

3. No Deferred Compensation Benefits: 

Partners and proprietors get no benefit from pension or profit-sharing 
plans, social security or unemployment insurance. Corporate stockhalder- 
employees do, as mentioned above. 

4. Personal Liability for Business Debts: 

The partners and the proprietor are personally liable for the debts of the 
business. Corporate stockholders are not, as mentioned above. 

5. Dissolution at Death: 

Partnerships and proprietorships are usually dissolved by the death of a 
partner or sole proprietor, unless arrangements are made for their continu- 
ation (11). Corporations are not affected by the death of a stockholder. 

(1) IRC 23 (P); 165 (a) 
(2) Comm. v. Tower, 327 U.S. 280; Lusthaus v. Comm. 327 U.S. 293 
(8) IRC 115 (c) 
(4) IRC 113 (a) (5) 
(5) IRC 26 (b) 
(6) Reg. 111, Sec. 29.58-1 as amended 
(7) Lasser’s Business Tax Guide, 61 
(8) Reg. 111, Sec. 29.23 (e) (1) 
(9) IRC Sec. 117 (e)?(1) 
(10) IRC Sec. 48; IRC Sec. 188. 
(11) Guaranty Trust Co. 303 U.S. 493 
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JUSTICE RIVERS H. BUFORD RETIRES 
RESOLUTION 

WHEREAS, the Honorable Rivers Henderson Buford has lately retired from 
the Supreme Court of Florida after many years of faithful devotion to duty 
as a member of the highest Court of the State of Florida, and 

WHEREAS, during his more than 22 years of service on the Supreme 
Court of Florida, Judge Buford prepared for the Court many outstanding 
opinions in the fields of constitutional, probate, chancery and criminal law, and 

WHEREAS, Judge Buford’s outstanding contributions to the jurisprudence 
of this State, through his many fine opinions, speak the versatility of his 
talents and evidence his broad and far reaching concepts of the law, and 

WHEREAS, Judge Buford, a profound and learned student of the law, 
displayed at all times a sympathy and understanding for the frailty and 
weaknesses of human beings, and while paying due deference to the letter of 
the law, his interpretations bespoke his understanding of the law as a rule 
of conduct for mankind, and 

WHEREAS, Judge Buford, while paying homage to the precedents of the 
law and the traditions of his State yet he has had a forward-looking and pro- 
gressive spirit, and many of the new concepts of law in force in this State 
show his influence for a progressive development of social and economic 
problems, and 

WHEREAS, the State of Florida has benefited greatly through Judge 
Buford’s services and abilities, and 

WHEREAS, it is fitting and proper that the Florida State Bar Association 
shall pay tribute to his years of faithful service and many fine contributions 
to the jurisprudence of the State of Florida. 

NOW, THEREFORE, BE IT RESOLVED that the Florida State Bar Asso- 
ciation does by this resolution pay tribute and homage to the Honorable Rivers 
Henderson Buford and expresses to him and to the world our admiration and 
respect for his ability, his years of faithful service, his great qualities as a 
judicial officer, and his broad understanding. 

BE IT FURTHER RESOLVED that a copy of this resolution be furnished 
the Supreme Court with the recommendation that it be spread on the minutes 
of the Court and that a copy be furnished Justice Buford and a copy be fur- 
nished the editor of the Florida Law Journal for publication in said Journal. 

Respectfully submitted by the Board of Governors for and on behalf of 
the Florida State Bar Association, this April 3rd, 1948. 

E. DIXIE BEGGS, President 
By: 
LEwIs H. TRIBBLE, Executive Secretary 
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BAR MOURNS DEATH_OF JUSTICE 
WILLIAM H. ELLIS 


Judge Ellis is dead. Those of us who knew him so well can hardly realize 
he has gone. Until his eyesight failed him he never missed a Bar Association 
convention. He thoroughly enjoyed the fellowship of the members of the asso- 
ciation. He died on April 14, 1948 in Gainesville, Florida, the day before our 
annual meeting at Hollywood Beach Hotel. He is buried in Quincy, Florida. 


William Hull Ellis was born in Pensacola, Florida, on September 17, 1867. 
He was admitted to the bar in 1889. He served as State Auditor, Attorney 
General of Florida, General Counsel for the Trustees of the Internal Improve- 
ment Fund, and in 1915 was elevated to the Supreme Court of Florida. Judge 
Ellis served continuously on the Supreme Court until the time of his retirement, 
November 1, 1938. He was several times Chief Justice. In 1937 he was honored 
by John B. Stetson University with a LLD degree. He was also an honorary 
member of the David J. Brewer Chapter of the Phi Alpha Delta Legal Fraternity. 
Judge Ellis was President of the Florida State Bar Association in 1919. 


During Judge Ellis’ long service on the Supreme Court he wrote many out- 
standing opinions. He was meticulous in the preparation of his opinions and 
never released one until he was satisfied that it was well founded in law and 
sound in its conclusions. 


In later years Judge Ellis was not able to fraternize with the members of 
the bar as he so well loved to do, so many of the younger members did not come 
to know him very well. There are hundreds of older members, however, who 
will ever cherish his memory and feel that they have lost a dear friend. 


PROSPECTIVE JUNE GRADUATES 
FLORIDA LAW SCHOOLS 


Following is a list of prospective June graduates from the law schools in 
Florida. This list was compiled by a committee of the Junior Bar Section of 
the Florida Bar Association in an effort to aid law graduates make desirable 
professional connections. It is our earnest hope that this effort may be used 
to advantage by the graduates and members of the bar. 


WILLIAM P. TOMASELLO, Chairman JOHN E. MORRIS, JR. 
WILLIAM H. CHANDLER CHARLES T. BOYD, JR. 
FLETCHER G. RUSH JOHN RUFF 

JOHN H. DEWELL SIDNEY H. TAYLOR 
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AMERICAN BAR ASSOCIATION URGES S. 1988 
FOR STATE TITLES TO TIDELANDS* 


The decision of the Supreme Court in the Tidelands case (332 U.S. 
19; 67 Sup. Ct. 1658) was considered by the House of Delegates on Feb- 
ruary 23; and resolutions were adopted by a decisive vote which approved 
and urged the enactment of S. 1988, offered by Senator Moore of Oklahoma 
and nineteen other Senators representative of both political parties and 
all parts of the country, “To confirm and establish the titles of the States 
to lands and resources in and beneath navigable waters within State 


boundaries and to provide for the use and control of said lands and 
resources”. 


The need for legislative action had been debated in the Assembly in Cleve- 
land last September (33 A. B. A.J. 1239; December, 1947), upon a Resolution 
by John D. McCall, of Texas. The Assembly adopted a recommendation by 
Chairman Roy A. Bronson for the Resolutions Committee that the subject be 
referred to a committee for study and report to the House of Delegates. The 
latter concurred and made the reference to the Board of Governors, which 
created a special committee headed by James L. Shepherd, Jr., of Texas. This 
committee recommended that the Association approve S. 1988, oppose any 
compromise, and actively support the pending bill, with adoption of the following: 

That the House of Delegates of the American Bar Association approves 

and urges the adoption of S. 1988 offered in the Senate of the United 
States, on January 16, 1948, at the Second Session of the Eightieth Con- 
gress, entitled ‘“‘A Bill to confirm and establish the titles of the States to 
lands and resources in and beneath navigable waters within state bound- 
aries and to provide for the use and control of said lands and resources” ; 
and that copies of this resolution be sent to the appropriate committees of 
the Senate and House of Representatives, to other members of Congress, 
and to the President of the United States. 


That the House of Delegates of the American Bar Association in ap- 
proving and urging the adoption of S. 1988 is opposed to any compromise 
or amended measure which may be offered which would have the effect 
of quitclaiming or relinquishing everything within the three-mile offshore 
belt, except the minerals therein; and that copies of this resolution be 
sent to the appropriate committees of the Senate and House of Repre- 


sentatives, to other members of Congress and to the President of the 
United States. 


That the President of the Association, or someone designated by him 

is hereby authorized to appear before, or to submit a statement to, the ap- 

propriate committees of Congress in support of S. 1988, and in opposition 

to amendments thereto or to other bills which may be introduced in Con- 

gress to accomplish the compromise referred to in the second resolution 

in this report. 

Mr. Shepherd made a comprehensive, factual and decisional statement to 
the House in support of the declaration of S. 1988 “that the several States, 
and the others as hereinafter mentioned, since July 4, 1776, or since their for- 
mation and admission to the Union, have exercised full powers of ownership 
of all lands beneath navigable waters within their respective boundaries and 
all natural resources within such lands and waters, and full control of said 
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* Reprinted by special permission from American Bar Journal, April 1948 
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natural resources, with the full acquiescence and approval of the United 
States and in accordance with many decisions of the Supreme Court and of the 
Executive departments of the federal Government that such lands and resources 
were vested in the respective States as an incident to State sovereignty and 
that the exercise of such powers of ownership and control has not in the past 
and will not impair or interfere with the exercise by the federal Government 
of its constitutional powers in relation to said lands and navigable waters and 
to the control and regulation of commerce, navigation, national defense, and 
international relations”. (Section 1 (a) of S.1988). 

Inasmuch as the recent decision of the Supreme Court held that “the federal 
Government has certain paramount powers with respect to a portion of said 
lands without reaffirming or settling the ultimate question of ownership of 
such lands and resources”, but the decision “recognizes that the question of 
the ownership and control of said lands and natural resources, is within the 
‘Congressional area of national power’ and that Congress will not execute its 
powers ‘in such way as to bring about injustices to States, their subdivisions, 
or persons acting pursuant to their permission’”, Mr. Shepherd urged that 
S. 1988 be enacted. 

Robert W. Upton, of New Hampshire, opposed the resolutions. State Dele- 
gate Charles S. Rhyne, of the District of Columbia, pointed out that only fifteen 
square miles of the tidelands along the California coast are known to have 
oil underneath and that of the $16,000,000 of annual revenue therefrom about 
$12,000,000 goes to the City of Long Beach and $4,000,000 to the State of 
California. Delger Trowbridge, of that State, declared that the decision put in 
question the ownership of the filled-in land on which a considerable part of the 
City of San Francisco had been built. Corporation Counselor Walter J. Matti- 
son, of Wisconsin, delegate of the Section of Municipal Law, supported the 
resolutions in order to clear and confirm the title of the City of Milwaukee and 
other cities on the Great Lakes to many hundreds of acres granted to them by 
their States and developed through the expenditure of many millions of dollars. 
State Delegate LeDoux R. Provosty, of Louisiana, said that the decision put 
in doubt the titles of a large part of the State of Louisiana. The vote of the 
House was emphatically in support of the confirmation of State titles through 
enactment of S. 1988. 
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LAWYERS’ TITLE GUARANTY FUND 
By GEO. B. CARTER, of the Orlando Bar 


In my native state a farmer worked hard, managed well, and reared his . 
several children in comparative luxury. The father died. The family left their 
inheritance to the management of the man who had been their father’s superin- 
tendent. In the course of a few years the superintendent owned the homestead 
and surrounding land and the father’s sons were share-cropping the land that 
earlier had been theirs by inheritance. 

More and more lawyers are share-cropping in the title field. It is not too 
late for them to reclaim their inheritance, although adverse claim is being 
made to a large area. LAWYERS’ TITLE GUARANTY FUND has been de- 
signed as a medium for retaining what is left and for regaining what has 
been lost to charming but aggressive gentlemen with open eyes for good busi- 
ness. 


About two years back, we examined a title for a client, charged him 1% 
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of the amount he was paying for the property. He was satisfied and so were we. 
About the time he was closing his deal the broker who sold him the property 
pointed out to our client another piece of property. The client liked it and said 
he would buy it if he had the money. The broker suggested he could arrange 
a loan on the property the client had just bought and that money would pay 
for the second piece of property. The broker further suggested that our client 
ask us to arrange for title insurance in lieu of our opinion with a mortgage 
policy to the lender, as the life insurance company making the loan would re- 
quire a mortgage policy. We secured the policies, received 1/3 of the amount of 
the premium from the title insurance company and paid back to the client most 
of the fee he had paid us for the opinion on the title—we share-cropped. 

Why the name Lawyers’ Title Guaranty Fund? Because it is most descrip- 
tive of the organization. 

Why a business trust, rather than corporate forms? Because the trust form 
of organization provides a fund for backing title guarantees and maintains for 
the members an interest in the Fund proportionate to their contributions. 

Why is the members’ authority in the conduct of the affairs of the trust 
limited to election of trustees? As assurance that the Fund is a pure trust and 
not a partnership. 

Why a trustee from each judicial circuit in the State? To make the Fund 
state-wide in its operation and give the members in each circuit a representa- 
tive on the governing body. 

Why is membership in the Fund limited to members of the Florida State 
Bar Association in good standing? Because the committee, in making a final 
draft of the declaration of trust, concluded that any lawyer who is such a type 
individualist that he did not care to be a member of his profession’s associa- 
tion is apt to not care to conform to necessary regulations for sound operation 
of the Fund. Further such a requirement would act as an initial screening 
for competent members. 

Does membership in the Fund expressly or impliedly obligate the member 
to use the Fund for all his title work? No. However, we believe it is to the 
financial and professional interest of all members to use it exclusively. That 
belief is based on the following assumptions, which we consider to be patent 
and valid: 

The client gets the benefit of the advantages of an opinion on title rendered 
by his own attorney and, in addition he gets a guarantee of title. Some of the 
advantages of an opinion rendered by a client’s own attorney are: 

The direct personal obligations of an attorney to his client to render com- 
petent and accurate services, with legal liability for failure to do so; the per- 
sonal interest of the attorney in seeing that his client knows the status of the 
title and the effect of encumbrances, such as easements and restrictions on use 
~of the property; and the fact that an attorney makes known to his client that 
the phrase “marketable title’ has a rather definite meaning while the phrase 
“insurable title’ has no definite meaning. It might be insurable by the com- 
pany the purchaser goes to but when he sells another company may not consider 
the title insurable. 

We cannot well contend that the conventional attorney’s opinion on title is 
adequate assurance to a purchaser or mortgagee because the opinion is usually 
based on abstract of title furnished the attorney and on the assumption that 
the public records disclosed by the abstract are valid. If there is an omission 
in the abstract the title may not be in accordance with the opinion. If there 
is a forged deed or satisdaction of a lien in the chain of title and other records 
the title may fail or be encumbered by a lien. The Fund’s guarantee takes 
care of those contingencies. (However, in practice, responsible attorneys go 
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beyond their legal obligations under their opinions to see that their client gets 
the title he thought he was getting.) 

As a client’s economic affairs increase he seeks more and more to guard 
against economic risks, and he is a potential customer of the institution that 
will furnish him with a written guarantee against loss. As a group, lawyers 
have been slow to recognize that fact and have not provided title guarantees, 
although they can well do so. By failing to do so, they are faced with ultimate 
loss of all real estate practice, except what goes to those who are willing to do 
the work of examining titles for a salary or on a share-cropping basis. 

There is an old fable about a sheik and his camel. The desert wind made 
the night so cold and the sand so irritating that the camel eased his head through 
the flaps of the sheik’s tent and asked if he could keep his head out of the cold 
and sand. The sheik agreed. Then the camel asked leave to move in farther 
to protect his shoulders. The sheik agreed. Soon the camel proposed that if 
he could come in farther he could protect his back and he would be better able 
to carry the sheik the next day. With that the camel moved in, and squeezed the 
sheik out. 

What is the actual situation? Generally, it is something like this: The title 
insuring company has its local agent. Usually the agent is an abstract company. 
The application for title insurance is made to the agent. The agent either has 
the title examined by a salaried attorney or by an approved attorney. If by a 
salaried attorney, then nothing goes to a lawyer, except the salary. If the 
title is examined by a approved attorney, in due course he receives about one- 
third of the amount of the premium, the agent one-third, and the title insur- 
ance company one-third. Again, I say share-cropping. 

Public records over the country show that the losses on title guarantees 
average just a little more than one-half of one per cent of the premiums. In 
Florida for 1946 the net premiums reported amounted to $1,145,000.00. The 
losses amounted to $6,000.00. That is typical of other states. Brushing aside 
all the chaff, what is the kernel of the deal; what is the economic substance of 
the business? It is this: Lawyers are allowing to escape directly two-thirds of 
the revenue for title work in order to provide financial security for losses that 
do not amount to more than one per cent of the two-thirds. In other words, a 
title insurance company gets $66.67 out of what was a lawyer’s $100.00 just 
to provide insurance that results in loss cost of 52 cents, and leaves the lawyer 
$33.33 for doing the same work and with the same responsibility, for which he 
has been getting $100.00. 

The victims of the share-cropping system in the Cotton Belt never descended 
to such a state that those who did the work got so small a percentage of the 
revenue. 

If the arrangement gave the public dealing in real estate something of value 
the legal profession could not supply, then there would be some reason for the 
arrangement to exist. But, by the application of business and legal facilities 
that lawyers work out every day for their clients, lawyers can provide more 
adequately and economically than others the financial responsibility that is in- 
creasingly desired. 

This is what is happening: With revenue that a generation back went to 
law offices, title insurance corporations are advertising to take the business 
away from law offices, setting up elaborate title offices, and other facilities. 
In effect, the legal profession is financing corporate competition in the practice 
of law. 

A few months back a member of one of the larger law firms in the State 
told me he examined the title in a $1,500,000.00 deal. His firm received a check 
from the title insurance company for about $800.00. 
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A member of the board of trustees of the Fund examined the title for title 
insurance on a $1,000,000.00 mortgage loan. The company, without asking him 
the amount of his fee, mailed him a check for $1,000.00 and advised him that 
that was his fee. (You don’t pay your yardman for mowing your yard without 
asking him how much you owe him. If you did you would insult him.) The pre- 
mium for the policy was $5,800.00. If the fund had been operating and he 
had used it he would have collected the $5,800.00, kept $4,350.00, remitted 
$1,450.00 to the Fund and 7 years later gotten back all or a substantial part 
of the $1,450.00. 

Not only are lawyers meekly surrendering a large source of revenue. They 
are surrendering the independence of the profession and they are working on a 
share-cropping basis in a field that is their own. 

In December a member came to the Fund’s office to get forms. He stated 
that he had gone back over his firm’s income records, and up through 1925 a 
high percentage of their practice was from title examinations. In 1925 title 
work by two members of the firm produced $57,000.00. In recent years title 
work has amounted to near nothing as they do not care to do the work under 
present conditions. That is the story over the state, over the country. Worse 
than Cotton Belt share-cropping. 

While the Fund was being organized we dipped into the future for a view of 
what the Fund can easily be. Assume 1,000 members and that they average 
$1,000.00 each a year for title work. That is $1,000,000.00 a year for the 1,000 
members. At the present rate of 25% to the Fund, that gives the Fund $250,- 
000.00 a year. Assume a stable membership of 1,000 members and average of 
$1,000.00 each in title fees over five years. That gives a gross of contributions 
to the Fund amounting to $1,250,000.00. Assume a high loss experience of 1°; 
of the $5,000,000.00 gross fees, or $50,000.00, paid out in losses over the 5 
years. That leaves $1,200,000.00. Assume operating expenses, including adver- 
tising, of $40,000.00 a year, or $200,000.00 for the five years. That leaves a 
net fund of $1,000,000.00, which after 7 years begins to go back to the mem- 
bers, but being replaced by the regular income of additional contributions 
which will more than off-set the returns to members. 

What is the result? For 5% of the $5,000,000.00 in fees, or for $250,000.00 
the profession has given their clients financial responsibility superior to any 
other arrangement. Under the title insurance practices, the profession would 
pay not $250,000.00, but $3,333,333.33. (You will observe that in these calcula- 
tions no recognition has been given to income from investments by the Fund, 
which at 242% on $1,000,000.00 would produce $25,000.00 a year, which would 
go a long way toward paying expenses.) 

In this connection, I want to point out that the Fund should not and will 
not become involved in any other business undertaking and incur other financial 
risks. As the name implies, it is a trust fund. Its funds can only be invested in 
securities legal for investment by insurance companies. 

It is possible that after the Fund has net assets of $250,000.00, or more, 
the members would prefer that the trustees reduce the rate of additional con- 
tributions. Say after there is $250,000.00, reduce to 20% until there is $500,- 
000.00, then reduce to 15% until there is $1,000,000.00, then reduce to 10% 
until there is $2,000,000.00, and then reduce to 5% and let it stand. But 
when reductions in contributions are made, provisions will be made for new 
members to contribute at the present rate until their contributions are as 
much as old members. Then the new members will, of course, go on the reduced 
rates. 

At the present time there are over 600 members of the Fund. Included in 
the membership are: the only living Florida lawyer, who has been president 
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of the American Bar Association; 9 of 15 past presidents of the Florida State 
Bar Association who are practicing in the State, and, I believe most of the 
past presidents of the Junior Bar. 

We do not claim that the organization is a panacea for all of the ills of the 
profession, but we believe it is a cure for one of the greatest ailments. No 
serious fault has been found with the plan. Most, if not all, of those who were 
the most critical at the beginning have come to be some of its staunchest ad- 
vocates. 

Educational work is going to have to be done to stop the inroad being made 
by commercial competitors that are free to advertise. That educational work 
can be done ethically and effectively by the Fund. This association’s committee 
on professional ethics has given its opinion that the Fund may properly ad- 
vertise, have representatives appear before other organizations, and furnish 
names of members of the Fund to those who request the names. The opinion 
appears in this month’s issue of the Florida Law Journal. The Fund is adver- 
tising in the real estate publications, in the daily newspapers, and, as its in- 
come increases, it will increase its advertising. 

In West Palm Beach there are 87 members of the Fund. In Miami there 
are 142 members. In Clearwater there are 21 members. In Orlando there are 
67 members. In Tampa there are 53 members. In Osceola County all the eligible 
lawyers are members of the Fund, to mention some localities. The membership 
is steadily increasing. In less than one year, one paid official, one stenographer 
and an office girl have brought the Fund to a membership of more than 600. 

Yes, it is new, but everything is new at some time. 

The Lawyers’ Title Guaranty Fund’s declaration of trust is a declaration 
of independence. Support it and it will support you. As the five year old boy 
told his weeping mother when his daddy was leaving for Europe during the 
late war—Mother, don’t be afraid, you keep care of me and I’ll grow and keep 
care of you.” 


Life's Reeord Hosed 


ELDRIDGE HART, 63, prominent 
Winter Park attorney and tax au- 
thority, died March 14, at Orange 
Memorial Hospital, following a brief 
illness. Mr. Hart studied at the Uni- 
versity of London, Brown University, 
University of Chicago and Univer- 
sity of Wisconsin. He was admitted 
to the Florida bar in 1924, and U. S. 
Supreme Court practice in October, 
1927. He taught economics and po- 
litical science at the University of 
Wyoming and was also a member of 
the faculty at Rollins College and 
Stetson University. Appointed by the 
Governor as first chairman to Dis- 
trict Welfare Board No. 12, he has 
been active for many years in wel- 


fare work. He was also active in pro- 
moting passage of the Florida So- 
cial Security Act in the 1936 State 
Legislature. Mr. Hart was currently 
serving on the State Bar Association 
Committee on Probate and Guardian- 
ship Law, having been appointed for 
the year 1947-48. He is survived by 
his widow, Mrs. Marion H. Hart and 
a sister, Mrs. Richard Carlson, resid- 
ing in Connecticut. 

CHARLES M. COX, a practicing at- 
torney in West Florida for more than 
a half century, passed away at his 
home in Chipley on February 20, fol- 
lowing a heart attack. He was 80 
years of age. Mr. Cox, who was a na- 
tive of Geneva County, Alabama, be- 
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gan his law practice in Holmes Coun- 
ty when the court house was located 
at Cerro Gordo. He later followed 
the court house to Westville and then 
to Bonifay, where he resided for many 
year and where most of his six chil- 
dren were born. He also resided for 
a short while in DeFuniak Springs, 
but some years ago moved to Chip- 
ley. In early life he married the for- 
mer Miss Minnie R. Reeves, a sister 
of the late Judge L. J. Reeves of Pen- 
sacola, and of the late Mrs. E. M. 
Hickman, of Bonifay. To this union 
six children were born, all of who 
survive, along with the mother. The 
children are: Mrs. Charles L. Stickers, 
of Retherford, N. J., Mrs. Ridgley 
Miller, Anniston, Ala.; Howard Cox, 
Freeport, Texas; Charles M. Cox, Jr., 
Louisville, Ky., Millard A. Cox, Mon- 
ticello, Fla., and Frederick W. Cox 
of Maywood, N. J. Ten grandchil- 
dren and three great grandchildren 
also survive. 


MISS LAURINE LENORE GOF- 
FIN died in St. Vincent’s Hospital, 
Jacksonville on February 3rd. Born 
September 27, 1909, Miss Goffin was 
a 1927 graduate of John B. Stetson 
University and held the distinction 
of being the first woman to argue 
* a case before the Florida State Board 
of Pardons. On this occasion she 
won commutation to a life sentence 
for Ralph Lang, convicted Duval 
county murderer. Specializing in 
criminal law, Miss Goffin also was 
active in war work, especially with 
the Red Cross, and during her college 
career was active in dramatics. Miss 
Goffin made her home with her par- 
ents at 1034 Sorrento Road, South- 
side. 


LAWRENCE RAYMOND MILTON, 
63, well known Jacksonville attorney, 
died February 6th after a short ill- 
ness. Mr. Milton, son of James Jef- 
ferson Milton and Frances Taylor 


Milton was born Jan. 20, 1885, in 
Jefferson County, Georgia. He re- 
ceived his education in the public 
schools and at Mercer university. He 
went to Jacksonville to begin his law 
practice in May 1904, in the office of 
A. W. Cockrell and Son. The late 
Judge George Couper Gibbs was as- 
sociated with him in that office for 
several years. He opened his own 
law office in 1908. Mr. Milton took 
part as attorney in some of the most 
important cases tried in Florida and 
was recognized as one of the state’s 
leading lawyers. 


JOHN WALTER HALL, 45, a prac- 
ticing attorney in Orlando for many 
years, and Judge of the Municipal 
Court of the City of Orlando since 
1938, died unexpectedly of a heart 
attack on March 26, 1948. 


Mr. Hall was born at Hopkinsville, 
Ky., and attended the University of 
Kentucky for two years, graduating 


from Stetson University at DeLand, 
Florida. 


On January 23, 1942, he was called 
into the army as a captain in the Re- 
serves, served in this country and for 
over two years in Europe, being Mil- 
itary Governor of the province of 
Dinklesbuehl part of that time, and 
holding other military government as- 
signments. He was released from ac- 
tive duty in March, 1946 with the 
rank of Lt. Colonel. 


Judge Hall was a member of the 
First Baptist Church in Orlando and 
active in its affairs, a member of the 
Jaycees, and Orlando Memorial Post 
19, American Legion, to which or- 
ganization he had recently been elect- 
ed Junior Commander. 


He is survived by his widow, Wil- 
lard Johnson Hall, and a five-year-old 
daughter, Jan, and by a sister, Mrs. 
A. L. Teagle of Miami, Florida. 
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Gar -bssoctations 


Municipal Judge Julian R. Alford 
was elected 1948 President of the TAL- 
LAHASSEE BAR ASSOCIATION at 
the regular monthly meeting March 
10th. Other officers elected for the 
body included George W. Atkinson, 
Vice-president; Ford Thompson, Sec- 
retary-Treasurer; and William D. Hop- 
kins and Burnis Coleman, Directors. 
Retiring President Frank O’Kelley be- 
comes a member of the board auto- 
matically upon his retirement from 
the presidency. 


The ST. LUCIE COUNTY BAR AS- 
SOCIATION on January 30th, elected 
Municipal Judge John McCarty as 
President for the coming year. City 
Commissioner Frank Fee was chosen 
Vice-President and Ralph Wilson was 
re-elected Secretary-Treasurer. 


More than 20 lawyers, members of 
the MANATEE COUNTY BAR AS- 
SOCIATION at a dinner meeting on 
February 26th, heard a report from 
the retiring president, S. A. Corn- 
well, and elected Robert E. Willis 
President and Harry C. Parham, Sec- 
retary-Treasurer for the ensuing year. 


Ornate, flowery and elevated oratory 
of Daniel Webster’s day has been re- 
placed by the conversational method 
of today, Prof. H. P. Constans, head 
of the speech department of the Uni- 
versity of Florida told members of the 
JACKSONVILLE BAR ASSOCIA- 
TION on February 12th. “Today’s ef- 
fective address is marked by apparent 
sincerity and spontaniety’”, he said. 
The association recommended  ap- 
pointment of Harry W. Reinstine and 
John M. McNutt to the Circuit Court 
Commission of the Fourth Judicial dis- 
trict to replace Olin E. Watts and C. 


D. Towers, whose terms are expiring. 


Simplification of appeal records is 
necessary if the State Superme Court 
is to keep pace with the number of ap- 
peals on the docket, Elwyn Thomas, 
Chief Justice of the Florida State Su- 
preme Court told the PALM BEACH 
COUNTY BAR ASSOCIATION at a 
meeting on March 8th. He revealed a 34 
per cent increase in the number of ap- 
peal cases presented to the court since 
1944 and added that 683 decisions were 
handed down in 1947. Stressing that 
only points which are disputed in a 
case should be contained in a report, 
he urged the lawyers to avoid the use 
of excessive and detailed writing, use 
of “onion skins” carbon copies and 
to sign complete names and addresses 
at the end of the reports. Pointing out 
that the court attempts to render fair 
decisions he cited the need for brevity 
in appeals to promote speed and ef- 
ficiency in settling problems by the 
justices. He commended the work of 
circuit judges who were temporarily 
assigned to duty to the State Supreme 
Court in previous work, with a spe- 
cial citation for the work of Circuit 
Judge C. E. Chillingworth. ‘These 
men who have come to Tallahassee 
have been able to experience for them- 
selves how it feels to be at the short 
end of the funnel with numerous cases 


being appealed for decision”. The 
speaker was introduced by Elwyn 
Middleton, program chairman. The 


meeting was conducted by President 
Wareing T. Miller. Four members ac- 
cepted for membership at the meeting 
were Sam Phillips and George Gorman, 
Lake Worth, John Adams, Delray 
Beach and Robert Cromwell, West 
Palm Beach. 
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ROBERT R. MILAM, Jacksonville, 
was one of the five members elected 
to the new and important Committee 
on Scope and Correlation of Work by 
the American Bar Association House 
of Delegates at its recent mid-year 
meeting held in Chicago. Other mem- 
bers of the Committee, which will un- 
dertake a continuing study of the work 
of the various committees and sections 
of the American Bar Association, in- 
clude: Howard A. Barkdull, Cleveland, 
Chairman; William M. Jameson, Bill- 
ings, Montana; James L. Shepherd, 
Jr., Houston, Texas; and Jacob M. 


Lashly, St. Louis. During the session 
of the House, the State Delegates made 
the following nominations for offi- 
cers and members of the Board of 
Governors, with election to take place 
at the Annual Meeting in September: 
President, Frank E. Holman, Seattle; 


Chairman of the House of Delegates, 
for two-year term, James R. Morford, 
Bloomington, Delaware; Secretary, Jos- 
eph D. Stecher, Toledo; Treasurer, 
Walter M. Bastian, Washington, D. C.; 
and the following members of the 
Board of Governors: Robert W. Up- 
ton, Concord, N. H.; E. J. Dimock, Al- 
bany; George E. Brand, Detroit; and 
Alvin Richards, Tulsa, Oklahoma. 

ZACH H. DOUGLASS, wel! known 
former Gainesville attorney, who has 
moved to Jacksonville, has opened his 
law office at 33 West Ashley Street. 
Douglass is a former member of the 
Florida State Board of Law Exami- 
ners and has been County Attorney of 
Alachua County for the past eight 
years. 

PAUL D. BARNS, Jr., son of State 
Supreme Court Justice Barns, has 
joined the law firm of Hunt & Salley, 
Miami, as an associate. Barns, who 
received his legal training at the Uni- 
versity of Florida Law School, will 
specialize in taxation. A Navy vet- 
eran, Barns was graduated from Wash- 
ington and Lee University with a 
bachelor of science in commerce de- 
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gree. His offices are in the Shore- 
land Building, 119 E. Flagler St. 

Association of E. MARTIN Mce- 
GEHEE with the Palm Beach law 
firm of Williamson, Gunster and 
Baugher was announced March 16th 
by that office. Mr. McGehee, formerly 
of Talbotton, Ga., was on active duty 
with the Naval Reserve from 1941 to 
1946 and holds the rank of lieutenant 
commander. 

CORNEAL B. MYERS, young Lake- 
land attorney has joined WALTER W. 
WOOLFOLEK in the practice of law in 
Lake Wales. The firm name of the 
new organization was announced as 
Woolfolk and Myers. Myers, a veteran 
of three years in the Navy, recently 
won his law degree from the Univer- 
sity of Florida. 

GUSTAV BROBERG, 27, a Marine 
Corps pilot, who was wounded at Oki- 
nawa during the late war, has joined 
the staff of the law firm of Charles 
Francis Coe in Palm Beach. 

JACKSON MIZELL, attorney who 
has been practicing his profession in 
Jacksonville and Fernandina since the 
close of World War II, has moved to 
Daytona Beach and now is associated 
with Basil F. Brass over the Com- 
mercial Bank on Volusia Avenue. 

JOHN G. DAUBER, Air Corps vet- 
eran, who received his law degree at 
the University of Miami on Febru- 
ary 2, has become associated with 
Louis M. Jepeway, Miami attorney, in 
the practice of law. Dauber, who en- 
listed 30 days after Pearl Harbor, 
while a student at the University of 
Florida, served as waist gunner and 
won several decorations, including the 
Purple Heart. 

ROBERT J. HAYNSWORTH has 
announced the opening of a law of- 
fice upstairs in the Heath Building, 
Lake Wales. He is a graduate of John 
B. Stetson University in 1936 and the 
University of Florida Law School. He 
was secretary to Congressman Joe 
Hendricks from 1937 to 1942 when he 
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entered the Navy as a_ lieutenant 
(jg). He served as a member of the 
Naval Aviation Cadet Selection Board 
in Washington, D. C. for two years, 
then as an Air Combat Intelligence 
officer in Alaska for a year and a half. 

Announcement has been made of 
the opening of law offices by GEORGE 
G. GARMAN and SAM D. PHILLIPS, 
Jr., in the Lauriston Building, Lake 
Worth. The name of the firm is Gar- 
man and Phillips. 

HARRY A. JOHNSTON of West 
Palm Beach, was elected President of 
the State Association of County At- 
torneys during its annual luncheon and 
business meeting at the Cove Hotel, 
Panama City on March 5th. 

THOMAS E. LEE, of 320 8.W. 24th 
Road, has been elected Vice-President 
of the Bar Association at Stetson 
University, DeLand. He is a junior 
in the College of Law at the University. 

ROGER D. FLYNN, son of Mrs. E. 
B. Flynn, 2517 Edgewood Road, Tam- 
pa, has been elected President of the 
Student Bar Association of Stetson 
University. 

Circuit Judge T. FRANK HOBSON 
was appointed to the Florida Supreme 
Court March 19th, to succeed Justice 
Rivers H. Buford, who retired Feb- 
ruary 29. The appointment ends Janu- 
ary Ist. 

CHARLES COOK HOWELL, Jack- 
sonville attorney, soon will leave for 
Wilmington, N. C. to assume his new 
duties as senior general solicitor for 
the Atlantic Coast Line Railroad Com- 
pany. Howell’s new duties will re- 
quire him to move to Wilmington to 
establish his headquarters. He has 
been the senior partner in the law 
firm of Howell, McCarthy, Lane and 
Howell for several years. The firm 
now will be known as McCarthy, Lane 
and Howell and will continue as di- 
vision counsel for the A.C.L. 

NIXON BUTT, Jr., Orlando attor- 
ney, has been appointed by Federal 
Judge William J. Barker to serve as 
new U. S. Commissioner for the Or- 
lando division of the Southern Dis- 
trict of Florida. Butt is associated in 
law practice with Chester E. Whittle. 
He is a graduate of the University of 
Florida Law School. 


Hotel GEORGE 
WASHINGTON 
300 Reoms with 
Bath and Shower. 
The Werder Hotel of 


IMAYFLOWER 
300 Reoms with 
Bath and Shower. 


Famed fer its hos 
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JEFFERSON 
125 Reoms with 
Bath and Shower. 
Completely modem ...New 
furniture and furnishings. 
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RATES... from $2.00 


Hotel PENNSYLVANIA 
formerly The Royal Worth 
300 Rooms with Baths and Showers 
Open alll the year. Outstanding hotel service and 
modem for discrimi guests. 
GAR ARAGE service 


Hotel GEORGE WASHINGTON 


200 Rooms with Baths and Showers 
Open oll the year. Radio and every modem com 
venience and service for summer and winter comfort. 

GARAGE service. 


® Reasonable Rates Posted in Every Room 
ROBERT KLOEPPEL MANAGEMENT 
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FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 


1941, court rules, and constitutions of the United States 
and Florida; 


Volume II, FLORIDA STATUTES, 1941 
containing the history and revision notes and the annota- 


tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLORIDA STATUTES, 1941 


containing helpful and useful matter, including the 
British Statutes in force in Florida, Whitfield’s notes, 
selected Federal laws in general use, and an index to the 
special and local laws of Florida. 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I 
1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1945 Cumulative Supplements to Volumes I and II]—each $3.00 
(to purchasers out of the state—each $3.50) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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